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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

ERIK O. LINDBLOM, et al.,

Plaintiffs in Error
vs. \,

JULIUS FALLET,

Defendant in Error. „

On Writ of Error to the United States District Court for the District

of Alaska, Second Division.

BRIEF FOR PLAINTIFFS IN ERROR.

STATEMENT OF THE CASE.

Lindblom, Lindeberg and Brynteson, the plaintiffs

in error, were co-partners, engaged in mining in the

Nome Mining District, Alaska, and owned four

claims on Anvil Creek in that district, known as Dis-

covery, No. i Above, No. 6 Above, and No. i Below

(Tr., p. 41). It is alleged in the complaint that Lind-



blom, for the partnership, on June 15, 1899, agreed

verbally with Fallet, the defendant in error (the

plaintiff below) that the latter was to take charge of,

prospect, open up, develop and work No. 1 Below, and

was to receive seven per cent of the net amount of the

gold extracted therefrom during the year 1899 in com-

pensation for his services (p. 6).

In their answer the defendants (here plaintiffs in

error) denied this agreement and alleged that the only

contract ever made with the plaintiff was one in writ-

ing dated May 2, 1899, by which it was agreed that he

was to give his attention and labor to the development

of their Anvil Creek property, and as compensation

h,e was to receive seven per cent of the net output on

claims No. 6 Above and Discovery, the agreement to

be in effect until the claims were worked out, and fur-

ther alleged that on July 20, 1899, he had given them

a release from all liability under this contract (pp.

11, 12). The making of this contract was admitted

by the reply, but plaintiff affirmatively alleged that at

the time it was made it was mutually understood that

it did not relate to No. 1 Below (p. 15).

At the trial Fallet testified that after making this

contract in writing he went upon claims No. 6 Above

and Discovery and worked upon them (pp. 21, 28).

During the first part of July Lindblom said to him:

" You can get the same kind of lay on No. 1 Below, if

"you want to go down and open up that claim; you

" can get the same percentage for that, just the same as



" on No. 6 Above Discovery and for Discovery."

Fallet answered: "All right, I will go down 1
' (pp.

23, 24). He went down the next morning, put men

to work on No. 1 Below (pp. 24-26), and worked there

for twenty days (p. 31). Lindblom afterwards ob-

jected to him working on No. 1 Below, telling him he

had better look out for No. 6 Above and Discovery,

that he was doing all the mining on No. 1 Below be-

cause there was the most pay on that claim (p. 28).

He and Lindblom quarreled for a day or two, and he

told the latter that he would sell him his interest in

Discovery and No. 6 Above for $1200 (p. 29). He

then came to town and the partnership paid him $1200,

and he gave the release (p. 29). The next day he

hired a man and went back to No. 1 Below. Linde-

berg was there and would not permit him to go on this

claim and he did no further work on it (p. 30). On

cross-examination the plaintiff identified the written

contract and release and testified that at the time of

the execution of the former the defendants had the

four claims on Anvil Creek (pp. 39-41, 56). Other

witnesses for plaintiff substantially testified to the same

facts, while the making of the alleged verbal contract

was contradicted by defendant's witnesses.

At the conclusion of the evidence the defendants

requested an instruction to the jury to find a verdict

for the defendants. This instruction was refused (p.

81). Thereupon, the Court instructed the jury, first



stating the issues and charging in part as follows

(pp. 84-86):

"The plaintiff denies that the contract set forth

in defendants' answer was the only contract ever

entered into betwreen him and the defendants in re-

lation to any of said Anvil Creek claims; and fur-

ther says that the contract set forth in said answer
only relates to 1 Discovery claim and claim No. 6

on Anvil Creek, and that it was so understood by
the parties to it at the time it was written and sign-

ed, and that it was also so understood at the same
time that it had nothing whatever to do with placer

mining claim No. 1 Below Discovery, on Anvil
Creek. * * *

"The plaintiff claims damages for breach of an

alleged oral contract, entered into according to the

complaint on or about June 15th, 1899, and accord-

ing to the evidence, at a later date. * * *

"It is incumbent upon the plaintiff, therefore, in

this case, to show that the oral contract in regard

to No. 1 Below was made as alleged in his com-
plaint and the breach thereof by the defendants,

and that this contract was separate from and inde-

pendent of the written contract in regard to No. 6

and Discovery claims, and that at the time the writ-

ten contract was made it was made with reference

only to Discovery and No. 6. On the other hand,

in order to defeat this claim of the plaintiff, the

defendants must show that the written contract was
the only contract made between the parties and
that the release was executed as and was in fact a

release of all claims under that contract. * * *

"When I say that the plaintiff and the defend-

ants must show these things, I mean, of course, that

they must prove them by a preponderance of the

evidenqe."



The jury found for the plaintiff in the sum of $1000

(p. 17), and judgment was entered for this sum and

costs taxed at $243.90 (p. 18).

ASSIGNMENT OF ERRORS.

Plaintiffs in error rely upon the following specifica-

tions of error:

1. The Court erred in refusing to give the follow-

ing instruction to the jury, which .was requested by the

defendants in writing:

"The jury are instructed to find a verdict for de-

fendants."

2. The Court erred in giving the following instruc-

tion to the jury:

"As I have already said in giving you a sum-
mary statement of the issues you are now trying,

the plaintiff claims damages for breach of an alleg-

ed oral contract entered into according to the com-
plaint on or about June 15th, 1899, and according

to the evidence at a later date."

5. The Court erred in giving the following instruc-

tion to the jury:

"it is incumbent upon the plaintiff, therefore, in

this case to show that the oral contract in regard to

No. 1 Below was made as alleged in his complaint

and the breach thereof by defendants, and that

this contract was separate from and independent of

the written contract in regard to No. 6 and Dis-

covery claims, and that at the time the written con-



tract was made, it was made with reference only to

Discovery No. 6. On the other hand, in order to

defeat this claim of the plaintiff, the defendants
must show that the written contract was the only
contract made between the parties and that the re-

lease was executed as and was in fact a release of

all claims under that contract."

7. The Court erred in giving the following in-

struction to the jury:

"When I say that the plaintiff and the defend-
ants must show these things, I mean, of course, that

they must prove them by a preponderance of the

evidence."

BRIEF OF ARGUMENT.

I.

A PEREMPTORY INSTRUCTION TO FIND FOR DEFEND-
ANTS SHOULD HAVE BEEN GIVEN, FOR THE PLAIN-
TIFF WHOLLY FAILED TO PROVE THE ALLEGED CON-
TRACT.

The written contract of May 2, 1899, is as follows

(p. 11):

"Cape Nome Pioneer Mining Company.

"Know all men by these presents: That we, Erik
O. Lindblom, John Brynteson and Jafet Lindeberg,

parties of the first part, and Julius Fallet, party of

the second part, do hereby agree that said party of

the second part shall give his undivided attention

and labor to the parties of the first part in the de-

velopment of their Anvil Creek property and as

remuneration to said party of the second part, said



parties of .the first part do hereby agree that they

will give said party of the second part seven (7)
percentum of the net output of claims No. 6 Above
and Discovery claim on Anvil Creek.

''This agreement shall hold good until said

clajims are worked out, and if sold prior to that

time the same percentum of the selling price is to

be paid to said party of the second part.

"Entered into this second day of May, one thou-

sand eight hundred and ninety-nine, at Anvil City,

Alaska.

"ERIK O. LINDBLOM,
"JOHN BRYNTESON,
"JAFET LINDEBERG,
"JULIUS FALLET."

The release of this contract was not given until July

20 following. The alleged oral agreement was en-

tered into on the 3d or 4th of July (p. 23). Conse-

quently, the written contract was in existence and valid

at the time of the making of the oral agreement.

The written contract provides that Fallet is to give

his attention and labor to the partnership in the devel-

opment of their Anvil Creek property, and is to re-

ceive as remuneration seven per cent of the net output

of claims No. 6 and Discovery. At the time of the

execution of this contract, Fallet testified their Anvil

Creek property consisted of four claims: Discovery,

No. 1 Above, No. 1 Below and No. 6 Above.

By the express terms of this contract Fallet was ob-

ligated to work on all these claims, his wages to be

seven per cent of the output of Discovery and No. 6
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Above only. In entering into the alleged oral agree-

ment, he undertook to do nothing which he had not

already undertaken to do. The undertaking by the

partnership to pay him seven per cent of the output of

No. i Below was clearly without consideration.

It is alleged in the reply that at the time of the exe-

cution of the written contract, it was understood by

the parties that it did not apply to No. I Below. No
evidence of such understanding was introduced, and

it would have been inadmissible if offered, for the con-

tract being in writing is conclusive as to the under-

standing and intention of the parties in an action on the

contract. If by mistake, the contract did not express

the intention of the parties, it was capable of reforma-

tion in a proper proceeding, but, under the pleadings

in this action, no reformation could be had nor was it

attempted.

II.

THE COURT ERRED IN INSTRUCTING THE JURY THAT
THE ORAL CONTRACT HAD BEEN ENTERED INTO,

ACCORDING TO THE EVIDENCE.

The instruction was as follows: "The plaintiff claims

" damages for breach of an alleged oral contract en-

" tered into according to the complaint on or about

"June 15th, 1899, and according to the evidence, at

" a later date."

The making of this contract was the main point at

issue herein. The plaintiff and his witnesses testified



that it had been made and that their testimony was

squarely contradicted by the witnesses for defendants.

In spite of this conflict, the jury was charged that

the evidence showed that the contract had been en-

tered into, not at the date alleged in the complaint but

at a later date.
;

III.

THE COURT ERRED IN INSTRUCTING THE JURY THAT
THEY MIGHT FIND THAT THE WRITTEN CONTRACT
WAS MADE V/ITH REFERENCE ONLY TO DISCOVERY
AND NO. 6 ABOVE.

The instruction was as follows: "It is incumbent

" upon the plaintiff "Jierefore in this case to show that

" * * * at the time the written contract was made it

" was mjade with reference only to Discovery and

" No. 6."

There was no ambiguity in this contract. It referred

to the Anvil Creek property. Without conflict the

evidence showed that the Anvil Creek property con-

sisted of the four claims. As a matter of law, the con-

tract referred to them all. This instruction, in effect,

charged the jury that the plaintiff by parol evidence

could show an intent other than that evidenced by the

contract. This instruction coupled with that portion

of the charge on the issues as follows : "The plaintiff

" says that the contract set forth in said answer only
u

relates to Discovery Claim and Claim No. 6 on Anvil

" Creek, and that it was so understood by the parties
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" to it at the time it was written and signed, and that

" it was also so understood at the same time that it had

" nothing whatever to do with placer mining claim

" No. i Below Discovery on Anvil Creek," was ob-

viously misleading and erroneous, for it suggested that

there was evidence on this issue.

"In charging the jury, the Court should limit

its instructions to the facts in evidence. The
Court is not called upon to settle legal principles

which have no relevancy to the case before it; it

should confine itself to those questions of law alone

which arise from the facts and circumstances es-

tablished by the testimony, and which properly be-

long to the case at bar. The fair test of the pro-

priety of a charge cannot be whether in the abstract

it is right. It must be considered with reference

to the evidenec of the facts charged on which the

jury is required to respond. It follows then from
what has been said that it is improper to give an

instruction where there is no evidence on which to

base it, or to submit to the jury matters which there

is no evidence tending to prove. There is a host

of authorities enunciating and applying this rule.

The converse of this rule is equally true and

equally well supported by the cases. Decisions al-

most innumerable, from every jurisdiction, hold

that a court does not commit error in declining a

request to charge the jury upon a point as to which
no evidence has been adduced at the trial. It is

always proper to refuse a charge asserting even a

correct legal proposition, when there is no testimony

on which to base it. The reason of this rule is ob-

vious: such an instruction is liable to impress the

jury with the belief that there is evidence tending
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to prove a fact or a state of facts when s\uch is not

the case, and to direct their attention to issues not

involved" (u Ency. PL & Pr., 168).

IV.

THE COURT ERRED IN INSTRUCTING THE JURY THAT
THE BURDEN OF PROOF WAS ON THE DEFENDANTS
TO SHOW THAT THE WRITTEN CONTRACT WAS THE
ONLY ONE.

The instruction was as follows: "It is incumbent

" upon the plaintiff, therefore, in this case, to show

" that the oral contract in regard to No. i Below was

" made as alleged in his complaint. On the other

" hand, in order to defeat this claim of the plaintiff,

" the defendants must show that the written contract

" was the only contract made between the parties *

« * * When I say that the plaintiff and the de-

" fendants must show these things, I mean, of course,

" that they must prove them by a preponderance of the

" evidence."

It is impossible to understand exactly what the

Court meant by this instruction. The jury is instruct-

ed thjat the burden of proof is on the plaintiff to show

that the oral contract was made and on the defendants

to show that it was not made, and each side must prove

its case by a preponderance of the evidence. The jury

could solve this problem almost as easily as that more

famous one: "What would be the effect of an irresist-

" ible force meeting an immovable body?"
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That portion of this instruction that in order to de-

feat the claim the defendants must show that the writ-

ten contract was the only one, is obviously erroneous

and must have misled the jury.

In the premises, it is respectfully submitted that the

judgment of the lower Court be reversed.

J. C. CAMPBELL,
W. H. METSON,

Attorneys for Plaintiffs in Error.

THOMAS H. BREEZE,
Of Counsel.


